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Timber Sale Contracts
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pproximately 84 percent of Ohio’sforest land isowned by

private nonindustrial woodland owners. Each year many of
these individuals receive significant income from their wood-
lands by properly marketing timber. In addition, by following
management guidelines in selecting those trees to be harvested
and thoseto | eave standing, they improvethe health and vigor of
their forest aswell asits quality for other uses. However, some
woodland owners sell their timber for only afraction of itsvalue
because they either fail to recognizeitstrue value or they do not
market it properly.

If you are thinking about selling timber or if you are ap-
proached with an offer to buy some of your timber, don’t “jump
too quickly.” Takingtimetofind out what you haveto sell, then
choosing the appropriate method of marketing will usually
result in substantially more income and satisfaction for the
seller.

There are eight important steps to effectively marketing
timber from private woodlands:

1. Determine thereasonsfor selling timber.

. Determine and mark the specific treesto be cut.
. Estimate the timber volumeto be cut.

Select the proper timber sale method.

. Advertise the timber sale.

. Select the buyer.

. Enter into a contract with the buyer.

. Monitor the harvesting operation.

Steps 1 through 6 and 8 are discussed in Natural Resources
Fact Sheet F-37, Getting the Most Return From Your Timber
Sale, available from county offices of Ohio State University
Extension. This fact sheet focuses on Step 7, entering into a
contract with the timber buyer.
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Entering Into a Contract With the Buyer

Theprocessof negotiating acontract providesan opportunity
for the buyer and the seller to discuss how the harvesting
operation will occur and to identify and obtain clarification and
agreement on areas of concern. Once developed, the contract
should detail what the seller and the buyer have agreed. Thiswill
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substantially reduce the possibility of misunderstandings and
disagreements and provide both partieswith legal protection as
agreed to by the terms and agreements of the contract.

Timber sale contracts should always be written. They need
not be complicated, but should detail exactly what the seller and
the buyer have agreed to with respect to all activities associated
with the sale of the timber. Most timber buyers will have their
own contract. Many contracts are excellent for certain situa-
tions; others are totally unacceptable from the seller’s stand-
point. When atimber buyer offers you a contract, consider it a
starting point. Examine the contract carefully to be sure it
reflectsyour understanding of the agreement and includesall of
your concerns. Insomeinstances, thebuyer’ scontract may need
only a few additions or modifications to meet your needs. In
other instances, thebuyer’ scontract may betotally unacceptable
or may need major revision.

If the buyer’s contract is unacceptable or if no contract is
offered, you must insist on developing a mutually acceptable
written contract. Consultation with an attorney isalmost always
desirable as substantial amounts of money and property values
are often involved in timber sales. When possible, seek out an
attorney who is familiar with timber-sale transactions.

Provisions to Include in a Timber-Sale Contract

There are many “sample” timber-sale contracts available.
However, because each timber saleis different and each owner
is different, it is not possible to design a sample all-purpose
timber-sale contact. There are, however, certain provisionsthat
normally should be included in all timber-sale contracts.

A. Names and addresses of the buyer and the seller. This
item identifies the parties to the contract for legal purposes.

B. Date of contract execution. Included for reference.

C. Legal description of location. This item identifies the
location of the timber being sold in aclear precise manner. The
legal description can be obtained from a platbook or warranty
deed.



D. Description of exactlywhatisbeing sold. If all of thetrees
on an area are being cut, alegal description of the area plus a
statement of how boundaries are marked should be sufficient. If
individual treesareto beremoved fromastand, describeexactly
how they are marked. In many instancesit will also bedesirable
to list the species, number, size, and volume of trees being sold.

E. Declaration of seller’s ownership and right to convey.
Timber-sale negotiations can involve considerable time and
expense to the buyer. Buyers should be assured that the seller
legally owns the timber and that they (the buyers) will be
protected from unknown third-party claims.

F. Value of sale and how and when payment isto be made.
Under alump-sumsale, inwhichtheseller ispaid afixed amount
(lump sum) for the timber designated for sale, the contract
should indicate the dollar amount and the payment schedule.
Under asale-by-unit or sale-by-scale, inwhich the seller ispaid
acertain dollar value per unit cut (aunit could be aboard foot,
acord, aton, etc.), thecontract shouldindicate the price per unit,
payment schedule, method and location of scaling, and person
responsible for scaling. When timber is sold on a percentage
basis, wherethe seller receives apercentage of money the buyer
receivesfor thelogsdeliveredtoamill or other utilization point,
the contract should indicate the percentage, the payment sched-
ule, the method and | ocation of scaling, and person responsible
for scaling.

G. Duration of contract, contract extension, and cost of
extension. A deadline for the completion of cutting should be
specifiedinthecontract, al ong with whether or not thebuyer has
an option to renew or extend the contract (e.g., for six months),
and the cost of extending the contract (e.g., five percent of the
original purchase price).

H. Provision for or against assignment of all or part of the
contract. A statementindicating whether or not thebuyer hasthe
righttoresell thetimber or part of thetimber (e.g., tops) toathird
party (assignment), and, if so, whether approval of the original
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seller is required. When assignment is permitted, the buyer’'s
responsibilities (if any) to ensure performance should be de-
tailed in the contract.

|. Provision for arbitration. Contracts often specify that an
arbitration board of three persons will arbitrate in case of
disagreements. A contract can specify, for example, that an
arbitration board, if needed, consistsof three people, one named
by each of the partiesto the contract, and athird person selected
by thefirst two named. Timelimitsmay be specified for naming
the board members (e.g., seven days), for the board to conduct
ahearing (e.g., anadditional 14 days), andfor theboardto render
adecision (e.g., an additional 14 days).

J. Utilization standards and ownership of by-products. If
stumpageissold onalump-sum basis, the question of utilization
standards (waste) is usually not an issue. The buyer has pur-
chasedthetreesfor alump sum, andtheutilization standardswill
not affect the seller’ sincome.

However, with sale-by-unit or percentage-based sal es, maxi-
mum stump heights and top diameters should be specified. The
ownership of by-products, such astreetopsthat could beutilized
for firewood, should also be clearly specified.

K. A statement identifying whether seller or buyer assumes
the loss if the timber is destroyed or stolen after contract is
executed. Fire, ice, storms, theft, etc., can damage or destroy
trees during the life of atimber sale. Generally, timber sold by
lump sum becomes the property and responsibility of the buyer
once the contract is signed, while timber sold on unit (scale) or
percentage basis remains the property of the seller until it is
delivered to the mill. Litigation and the accompanying expense
can be avoided by clearly specifying this responsibility in the
contract.

L. A statement of thefinancial responsibilitiesof the buyer.
A statement that the buyer has adequate insurance and assumes
liability for thesaf ety and theactionsof all employeeswhilethey
are engaged in any activity associated with the timber sale and
harvest operation is recommended. To ensure contractual com-
pliance by the buyer, a performance bond is often required and
held in escrow until all contractual obligations have been met.
The necessity and amount of a performance bond depends on a
number of factors, including the buyer’s reputation (or lack of
reputation in the case of a company new to the area), the size/
value of the sale, and the difficulty of the operation (e.g., high-
valueresidual treesto beleft undamaged, steep topography with
easily eroded soils, etc.). The amount of a performance bond
varies, but amounts from $500 to $2,500 are not uncommon.

M. A statement of thelegal responsibilities of the buyer. A
statement that the buyer will abide by all state and federal laws
and requirements pertaining to employer-employee relation-
ships and the operation of the logging operation, including any
practices required to control erosion (termed Best Management
Practices), is recommended.



N. A statement or a number of statements of the buyer’s
responsibility and liability for the seller’ s property. There may
be several such statements defining the buyer’ s responsibility
with respect to specific owner/seller concernsabout minimizing
the impact of the harvest on the property (roads, fences, crops,
culverts, etc.). Totheextent possible, these statementsshould be
specific, action-oriented statements rather than vague generali-
ties. For example, inasituationwhereaccessroadsal ready exist,
a statement that “the buyer will leave the roads in good, usable
condition” is extremely difficult to evaluate and enforce, while
a statement that “the buyer will restore the roads to at |east the
presale condition as evidenced by a set of photographs signed
and dated by thebuyer” isfar more meaningful and enforceable.

O. A statement specifyingthebuyer’ sfinancial responsihil-
ity for excessive damage to or cutting of trees designated to
remain after the cut. In many timber harvests, not all treesonan
area are cut. While a small amount of damage to residual trees
will almost always occur when a stand of treesis partially cut,
carelesslogging can excessively damage or destroy the value of
the remaining (residual) trees. The decision that excessive
damage hasbeen donetotheresidual treeswill generally require
the opinion of a professional forester and may involve arbitra-
tion (discussed earlier, in section “1"). In addition, trees are
occasionally harvested that were not identified to be cut. The
timber sale contract should identify the reimbursement rate or a
procedureto determinethereimbursement ratefor thesetypesof
damages.

P. Provisions with respect to fire. These might include the
reguirement to comply withall firelaws, any restrictionimposed
on the buyer regarding the use of fire, the requirement that the
buyer and his/her employees assist with the suppression of any
fire in the woodlot if they are physically present, and the
financial liability of the buyer for losses of the seller resulting
from fire caused by the activities of the buyer or his/her repre-
sentatives or employees.
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Q. Other restrictionson or requirements of the buyer. Any
other points of agreement between the buyer and the seller that
are restrictions on or requirements of the buyer should be
detailed inthe contract. These might include (but are not limited
to):

 Points of entrance to and exit from the property.

» Location/layout and construction standards of roadsto be
constructed. This might include such things as width,
slope, frequency of dips or water bars, need for seeding
when harvest complete, etc.

» Location of logging yard or decking areaand repair when
harvest is complete.

 Cleanup of trash and other debris resulting from logging
operation.

» Removal of logging debrisfrom roads, streams, trails, and
neighboring property.

R. Signature, witnessing, notarization, and registration. It
is recommended that the signing of a timber-sale contract be
witnessed by two people, notarized, and recorded with the
County Recorder.

In closing, it isimportant to emphasize again that a written
contract is absolutely essential when selling timber. Make
sure that the contract accurately and completely represents
your understanding of the agreement, and that you thoroughly
understand everything contained in the contract. In negotiating
acontract, don’t hesitateto ask questionsor to enlist the services
of a professional forester. In many instances, particularly on
large, high-value, or complex timber sales, you may wish to
consult an attorney to prepare the timber-sales contract. If
possible, locate one with some experience in timber-sale con-
tracts.

Visit Ohio State University Extension's WWW site “Ohioling” at:
http://ohioline.osu.edu
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